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the $3,000 plan loan offset amount because no 
cash or other property (other than the plan 
loan offset amount) is received by Employee 
A from which to satisfy the withholding. 
Employee A may roll over $3,000 to an eligi-
ble retirement plan within the 60 day period 
provided in section 402(c)(3).

Example 2. (a) The facts are the same as in 
Example 1, except that the terms governing 
the plan loan to Employee A provide that, 
upon termination of employment, Employee 
A’s account balance is automatically offset 
by the amount of any unpaid loan balance to 
repay the loan. Employee A terminates em-
ployment but does not request a distribution 
from Plan Y. Nevertheless, pursuant to the 
terms governing the plan loan, Employee A’s 
account balance is automatically offset by 
the amount of the $3,000 unpaid loan balance. 

(b) The $3,000 plan loan offset amount at-
tributable to the plan loan in this example is 
treated in the same manner as the $3,000 plan 
loan offset amount in Example 1.

Example 3. (a) The facts are the same as in 
Example 2, except that, instead of providing 
for an automatic offset upon termination of 
employment to repay the plan loan, the 
terms governing the plan loan require full 
repayment of the loan by Employee A within 
30 days of termination of employment. Em-
ployee A terminates employment, does not 
elect a distribution from Plan Y, and also 
fails to repay the plan loan within 30 days. 
The plan administrator of Plan Y declares 
the plan loan to Employee A in default and 
executes on the loan by offsetting Employee 
A’s account balance by the amount of the 
$3,000 unpaid loan balance. 

(b) The $3,000 plan loan offset amount at-
tributable to the plan loan in this example is 
treated in the same manner as the $3,000 plan 
loan offset amount in Example 1 and in Exam-
ple 2. The result in this Example 3 is the same 
even though the plan administrator treats 
the loan as in default before offsetting Em-
ployee A’s accrued benefit by the amount of 
the unpaid loan.

Example 4. (a) The facts are the same as in 
Example 1, except that Employee A elects to 
receive the distribution of the account bal-
ance that remains after the $3,000 offset to 
repay the plan loan, instead of electing a di-
rect rollover of the remaining account bal-
ance. 

(b) In this case, the amount of the distribu-
tion received by Employee A is $10,000, not 
$3,000. Because the amount of the $3,000 off-
set attributable to the loan is included in de-
termining the amount that equals 20 percent 
of the eligible rollover distribution received 
by Employee A, withholding in the amount 
of $2,000 (20 percent of $10,000) is required 
under section 3405(c). The $2,000 is required 
to be withheld from the $7,000 to be distrib-
uted to Employee A in cash, so that Em-
ployee A actually receives a check for $5,000.

Example 5. The facts are the same as in Ex-
ample 4, except that the $7,000 distribution to 
Employee A after the offset to repay the 
loan consists solely of employer securities 
within the meaning of section 402(e)(4)(E). In 
this case, no withholding is required under 
section 3405(c) because the distribution con-
sists solely of the $3,000 plan loan offset 
amount and the $7,000 distribution of em-
ployer securities. This is the result because 
the total amount required to be withheld 
does not exceed the sum of the cash and the 
fair market value of other property distrib-
uted, excluding plan loan offset amounts and 
employer securities. Employee A may roll 
over the employer securities and $3,000 to an 
eligible retirement plan within the 60-day 
period provided in section 402(c)(3).

Example 6. Employee B, who is age 40, has 
an account balance in Plan Z, a profit shar-
ing plan qualified under section 401(a) that 
includes a qualified cash or deferred arrange-
ment described in section 401(k). Plan Z pro-
vides for no after-tax employee contribu-
tions. In 1990, Employee B receives a loan 
from Plan Z, the terms of which satisfy sec-
tion 72(p)(2), and which is secured by elective 
contributions subject to the distribution re-
strictions in section 401(k)(2)(B). In 1996, the 
loan fails to satisfy section 72(p)(2) because 
Employee B stops repayment. In that year, 
pursuant to section 72(p), Employee B is 
taxed on a deemed distribution equal to the 
amount of the unpaid loan balance. Under 
Q&A–4 of this section, the deemed distribu-
tion is not an eligible rollover distribution. 
Because Employee B has not separated from 
service or experienced any other event that 
permits the distribution under section 
401(k)(2)(B) of the elective contributions that 
secure the loan, Plan Z is prohibited from 
executing on the loan. Accordingly, Em-
ployee B’s account balance is not offset by 
the amount of the unpaid loan balance at the 
time Employee B stops repayment on the 
loan. Thus, there is no distribution of an off-
set amount that is an eligible rollover dis-
tribution in 1996.

Q–10: What is a qualified plan distrib-
uted annuity contract, and is an 
amount paid under such a contract a 
distribution of the balance to the cred-
it of the employee in a qualified plan 
for purposes of section 402(c)? 

A–10: (a) Definition of a qualified plan 
distributed annuity contract. A qualified 
plan distributed annuity contract is an 
annuity contract purchased for a par-
ticipant, and distributed to the partici-
pant, by a qualified plan. 

(b) Treatment of amounts paid as eligi-
ble rollover distributions. Amounts paid 

VerDate Jan<31>2003 08:35 Apr 11, 2003 Jkt 200085 PO 00000 Frm 00396 Fmt 8010 Sfmt 8010 Y:\SGML\200085T.XXX 200085T



397

Internal Revenue Service, Treasury § 1.402(c)–2

under a qualified plan distributed an-
nuity contract are payments of the bal-
ance to the credit of the employee for 
purposes of section 402(c) and are eligi-
ble rollover distributions, if they oth-
erwise qualify. Thus, for example, if 
the employee surrenders the contract 
for a single sum payment of its cash 
surrender value, the payment would be 
an eligible rollover distribution to the 
extent it is includible in gross income 
and not a required minimum distribu-
tion under section 401(a)(9). This rule 
applies even if the annuity contract is 
distributed in connection with a plan 
termination. See § 1.401(a)(31)–1, Q&A–
17 and § 31.3405(c)–1, Q&A–13 of this 
chapter concerning the direct rollover 
requirements and 20-percent with-
holding requirements, respectively, 
that apply to eligible rollover distribu-
tions from such an annuity contract. 

Q–11: If an eligible rollover distribu-
tion is paid to an employee, and the 
employee contributes all or part of the 
eligible rollover distribution to an eli-
gible retirement plan within 60 days, is 
the amount contributed not currently 
includible in gross income? 

A–11: Yes, the amount contributed is 
not currently includible in gross in-
come, provided that it is contributed to 
the eligible retirement plan no later 
than the 60th day following the day on 
which the employee received the dis-
tribution. If more than one distribu-
tion is received by an employee from a 
qualified plan during a taxable year, 
the 60-day rule applies separately to 
each distribution. Because the amount 
withheld as income tax under section 
3405(c) is considered an amount distrib-
uted under section 402(c), an amount 
equal to all or any portion of the 
amount withheld can be contributed as 
a rollover to an eligible retirement 
plan within the 60-day period, in addi-
tion to the net amount of the eligible 
rollover distribution actually received 
by the employee. However, if all or any 
portion of an amount equal to the 
amount withheld is not contributed as 
a rollover, it is included in the employ-
ee’s gross income to the extent re-
quired under section 402(a), and also 
may be subject to the 10-percent addi-
tional income tax under section 72(t). 
See § 1.401(a)(31)–1, Q&A–14, for guid-
ance concerning the qualification of a 

plan that accepts a rollover contribu-
tion. 

Q–12: How does section 402(c) apply to 
a distributee who is not the employee? 

A–12: (a) Spousal distributee. If any 
distribution attributable to an em-
ployee is paid to the employee’s sur-
viving spouse, section 402(c) applies to 
the distribution in the same manner as 
if the spouse were the employee. The 
same rule applies if any distribution 
attributable to an employee is paid in 
accordance with a qualified domestic 
relations order (as defined in section 
414(p)) to the employee’s spouse or 
former spouse who is an alternate 
payee. Therefore, a distribution to the 
surviving spouse of an employee (or to 
a spouse or former spouse who is an al-
ternate payee under a qualified domes-
tic relations order), including a dis-
tribution of ancillary death benefits at-
tributable to the employee, is an eligi-
ble rollover distribution if it meets the 
requirements of section 402(c)(2) and (4) 
and Q&A–3 through Q&A–10 and Q&A–
14 of this section. However, a qualified 
plan (as defined in Q&A–2 of this sec-
tion) is not treated as an eligible re-
tirement plan with respect to a sur-
viving spouse. Only an individual re-
tirement plan is treated as an eligible 
retirement plan with respect to an eli-
gible rollover distribution to a sur-
viving spouse. 

(b) Non-spousal distributee. A dis-
tributee other than the employee or 
the employee’s surviving spouse (or a 
spouse or former spouse who is an al-
ternate payee under a qualified domes-
tic relations order) is not permitted to 
roll over distributions from a qualified 
plan. Therefore, those distributions do 
not constitute eligible rollover dis-
tributions under section 402(c)(4) and 
are not subject to the 20-percent in-
come tax withholding under section 
3405(c). 

Q–13: Must an employee’s (or spousal 
distributee’s) election to treat a con-
tribution of an eligible rollover dis-
tribution to an individual retirement 
plan as a rollover contribution be ir-
revocable? 

A–13: (a) In general. Yes. In order for 
a contribution of an eligible rollover 
distribution to an individual retire-
ment plan to constitute a rollover and, 
thus, to qualify for current exclusion 
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